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Policy and Statutory Considerations for Oregon 

I. Concept approach of least cost vs. best value 

 Many of the key contracting issues flow out of a shift in concept from soliciting the 

lowest-price construction bid for a project design nearly completed before bidding, to seeking  

the highest value for public dollars over a life cycle of design, construction, financing, and 

maintenance.   

 Least Cost  

The least cost approach, measured only as costs related to the construction phase, is 

suitable for many projects.  It is generally implemented through Design-Bid-Build (“DBB”) or 

Construction Manager / General Contractor (“CMGC”) patterns.  These patterns tend to 

compartmentalize the relationships among the owner, architect, and contractor.  While the 

degrees vary, the structure generally limits multidisciplinary problem-solving to specific 

milestones, such as value engineering after a design has been done and a preliminary bid 

received.  This works well for some projects, but for others, it constrains public entities’ 

opportunities for collaboration with the private sector to achieve innovation and life-cycle 

value.   

In the least cost approach, the architect’s and contractor’s risks are limited.  The 

limitations have the effect of transferring the risk of design and construction decisions to the 

owner, particularly to the extent those decisions affect the construction schedule, maintenance 

and replacement issues over time, and the performance of systems beyond warranty periods.  

It’s reasonable for the owner to accept these risks when the least-cost context drives decisions 

that may save money in the initial construction budget, but have implications for maintenance, 

replacement, and long-term performance.   The owner also bears the risk of financing costs. 
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Design-Build-Finance-Maintain 

A well-structured DBFM transaction facilitates innovation and higher (frequently much 

higher) multidisciplinary collaboration in design and construction.  The transaction also 

transfers design, construction, financing, and maintenance risks to the private sector to the 

extent the private participants are able to manage those risks more efficiently than the public 

sponsor.  The goal of DBFM is to achieve the highest value for the sponsor’s dollars over the 

entire contract period, which may be up to 40 years. 

In order to best achieve this, the financial interests of the parties have to be aligned.  

Initial project financing is usually made up of a blend of the public sponsor’s cash and funds 

raised by the private team from lenders and/or equity investors.  The public sponsor makes 

payments both for construction costs, and over time to repay construction debt and to pay for 

scheduled maintenance.  If the project fails to meet the negotiated performance 

characteristics, the sponsor makes deductions from the scheduled payments.  This places the 

private team at risk for the quality of the project beyond the warranty periods, and for its 

efficient management.  Such an alignment among the parties drives decisions in the design and 

construction periods that reduce the life cycle occupancy cost for the sponsor, and that reduce 

business interruption for major maintenance and replacement.   

The benefits of innovation and life-cycle savings are juxtaposed against higher-priced 

construction capital.  There is an optimization point at which the parties’ interests are aligned 

because of allocated risk, and the benefits of increased project scope from innovation combine 

to outweigh the increased cost of capital.  This optimization is unlikely if the project is not of 

adequate scale and complexity for the benefits to be significant.  Accordingly, only some 

projects are suitable for DBFM.  
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Process implications 

Successful negotiation of a DBFM contract requires a higher level of collaboration during 

the RFP process than a least-cost bid.  In fact, in a least-cost bid, limiting the communication 

between the sponsor and the bidders is the normal practice because it is viewed as preserving 

the integrity of a competition that is highly focused on price alone. 

The concept shift also requires a practice shift:  managing a DBFM RFP process the same 

way as a least-cost bid won’t work because the goal is life-cycle value, not just construction cost. 

The following summarizes areas in which the RFP process for DBFM differs from 

traditional practice, and for which changes in Oregon statutes or administrative rules may be 

required. 

II. Appearance of, and actual, fairness in bidding process 

 The DBFM RFP assumes that the bidders (“Proponents”) have been short-listed after a 

Request for Qualifications process.  The RFP includes several check-in points, called 

collaboration meetings, during which each Proponent may have a confidential discussion with 

the sponsor.  If modifications to the information in the RFP are made as a result, they are 

published to all Proponents as addenda.    

This is different from Oregon’s least-cost bid methodology in which substantive 

communications are in writing and published to all bidders.   Discussions with the project 

sponsor during the pendency of bids is very limited.   

In DBFM, a more interactive process is appropriate given the scope of the responses and 

the financial obligations to be accepted by the successful bidder.  It will be necessary to discuss 

the issues and the context of differences with legislators and stakeholders, and to work with 

stakeholders to assure public and stakeholder confidence in the fairness of the process.  

Statutory authorization for confidential negotiations with each of multiple bidders may be 

necessary. 

III. Adequate competition, contracting provisions 

 Some stakeholders have expressed concerns about whether competition will be robust 

when successful bidders must form teams that perform a full spectrum of services.  Among the 

concerns is that only multinational construction entities will have the capacity to participate, 

and that local firms will be precluded from work they might have received in a traditional bid 

environment.     



4 
 

Partnerships BC’s experience has been that teams generally do include local 

participants.  Local preferences are currently allowed under ORS 279.021.   Projects suitable for 

DBFM are generally of significant scale and are not appropriate for all contractors, but the same 

project would require a level of skill, bonding capacity, experience, etc. appropriate for the 

scale of project whether it was done in a DBFM team or a least-cost contract.  Local emphasis is 

equally important for any contracting method because local contracting and employment 

amplifies the favorable economic impact of public works expenditures.   

Because projects are owned by public entities and will be paid for by public funds, DBFM 

projects are public works.  Local and state contracting requirements such as bonding, prevailing 

wage, M / W / ESB, workforce training, sustainability, and other policies will be generally 

applicable unless specifically exempted in statute or on a project-specific basis, when 

exemptions are possible and desirable from a policy standpoint.  It is anticipated that this will 

be rare.   

Oregon law requires that public works be supported by payment and performance 

bonds; pay state or federal prevailing wage (ORS 279C.800 et seq); and be conducted pursuant 

to contracts that include other statutorily-required provisions.  These provisions will have to be 

added to the RFP and other contracting document templates. 

III. Credible evaluation of value 

 The RFP requires that the value to be achieved be validated by a shadow-bid 

comparison and third-party accounting review of the assumptions and methodology.  This 

validation is a significant part of the value to be achieved.  The Partnerships BC method involves 

an earlier, more contextual stage as well, embedded in the staffing plan and skill set within the 

agency.  Using professional project managers, civil engineers, financing experts, and related 

professional skills in the development of the performance outcome standards, evaluation of the 

responses, and negotiation of the contracts provides a level of sophistication that will 

contribute quality differences throughout the process. 

 As with any complex negotiation, the give-and-take of various elements brings about a 

blended result that is an optimization.  Accounting validation is a component, but should not be 

relied upon as the sole tool.   

 This is an important reason to allow for the collaboration meetings and other 

discussions during the response process.  Oregon’s least-cost approach constrains negotiations 

until after a bid has been awarded.  The flow of negotiations contemplated in the RFP is a 

critical shift. 
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 Public records exemptions in statute will likely be necessary to allow for confidential 

financial negotiations and review of proprietary financial information about each bid team.  

These exemptions are available for other types of financial transactions. 

IV. Local review and community input processes 

 Community and stakeholder input is a high-order value in Oregon’s, and particularly 

Portland’s, political process.  The RFP will have to be modified to include requirements for 

community and stakeholder input and community outreach plans appropriate for the particular 

locale.  Typical community involvement plans include stakeholder meetings, public 

presentations before a bid is awarded, and opportunities for community comments.  Some 

projects also require good neighbor agreements.   

V. Mixing public and private funds 

 Best alignment is achieved when both public and private funds are used for construction-related 

costs.  There are significant constraints on the public sector’s ability to issue tax-exempt debt and 

contribute the capital to a project that has high private sector involvement.  Some structuring 

alternatives can reduce the obstacles.  While the language in the RFP doesn’t specifically address this, it 

is an issue that needs to be addressed with bond counsel before the first RFP is published.  There isn’t a 

significant difference at this time between the cost of taxable and tax-exempt debt, but this is unusual.   

Helpful statutory provisions should be identified now.  Some of the issues are federal, not state, but 

state authorization may allow for more efficient relationship structuring.  This is one of the reasons a 

statutorily-chartered corporation is likely to be the best solution for Partnerships Oregon.   

VI. Achieving long-term value as anticipated in award 

 The value proposition is achieved when the public owner enforces the penalties and remedies in 

the agreements, so that the private partner has real consequences if the project doesn’t perform 

according to the output and maintenance specifications.  The specifications, remedies, and monitoring 

processes all have to be well-structured.  In addition, the public sector should perform an asset 

management function of monitoring and assessing penalties when necessary.  This will require some 

changes in Oregon’s general approach to real estate asset management. 

 The Executive Order sets out a more proactive, strategic approach to real property asset 

oversight and planning.  This approach is consistent with DBFM project oversight. 

 

  


